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In the Court ot Appeals of the District of Columbia 


No. 1757. 

The New York Continental Jewell Filtration Company, 

Appellant, 

vs. 

Mary A. Wynkoop. 


a Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 

v. 

Ti-ie New York Continental Jewel Filtration Company 
and The Philadelphia, Baltimore and Washington Kail- 
road Company, Corporations, Defendants. 

United States of America, District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed February 28, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48,369. 

Mary E. Wynkoop, Plaintiff, 
vs. 

The New York Continental Jewel Filtration Company 
and The Philadelphia, Baltimore and Washington Rail¬ 
road Company, Corporations, Defendants. 

The plaintiff, Mary E. Wynkoop, sues the defendants, the New 
York Continental Jewel Filtration Company and the Philadelphia, 
Baltimore and Washington Railroad Company, bodies corporate, 
having offices and agents and doing business in the District of Co- 

1—1757a 
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lumbia, for that the plaintiff, at and before the time of the commit¬ 
ting of the grievances hereinafter mentioned, was, and from thence 
hitherto has been, and still is, the owner in fee simple and in pos¬ 
session of a certain house and lot, with the appurtenances, situate in 
the City of Washington, in the District of Columbia, on New Jersey 
Avenue, Southeast, between D. and Ivey Streets, known as No. 413 
New Jersey Avenue, Southeast, in which the plaintiff and her family 
resided at all of the times hereinafter mentioned; and the defendant 
the Philadelphia, Baltimore and Washington Railroad Company was 
at the time aforesaid and still is the owner and in possession of cer¬ 
tain other lots of ground in the same square in which the plaintiff’s 
said property is situated, and in the immediate vicinity of the prem¬ 
ises of the plaintiff; and the said defendants the New York 

2 Continental Jewel Filtration Company and the Philadelphia, 
Baltimore and Washington Railroad Company on or about, 

to wit, the 1st day of March, 1903, began to dig, excavate and con¬ 
struct, and from thence hitherto have been and still are engaged in 
digging, excavating and constructing a certain tunnel from a point 
about twenty-five feet from plaintiff’s said dwelling house, to wit, 
from a point at the intersection of New Jersey Avenue and D Streets, 
Southeast, and extending in’ a general northeasterly direction sev¬ 
eral blocks or squares from said point, and in the work of digging, 
excavating and constructing said tunnel the said defendants have, 
since to wit, the 1st day of March, 1903, maintained and operated 
and are still maintaining arid operating divers large quantities of 
ponderous and heavy machinery, to wit, steam shovels and other 
appliances; and in connection with the said work of digging, ex¬ 
cavating and const meting said tunnel, the said defendants on, to 
wit, the 1st day of March, 1903, unlawfully, wrongfully and un¬ 
justly built, erected and installed on the land aforesaid belonging to 
the defendant the Philadelphia, Baltimore and Washington Rail¬ 
road Company, and since said date have maintained and operated 
thereon, certain mixing plants, engine houses, dumping platforms, 
railway tracks, and inclined railways and also large quantities of 
machinery, to wit, large hoisting engines, derricks, machinery for 
mixing concrete, dirt cal’s, cables and other appliances, and also 
large numbers of engines operated by steam; and in the digging and 
constructing of said tunnel, and in the operation of said works, 
engines, cam, machinery and other appliances erected, iu- 

3 stalled, maintained and operated on said land as aforesaid, 
the said defendants have, on divers days between the said 1st 

day of March, 1903, and the time of the institution of this suit, un¬ 
lawfully, wrongfully and injuriously, without the leave or license 
of and against the will of the plaintiff, caused large quantities of 
smoke, steam, vapor and other noxious and offensive gases, and 
various unwholesome and offensive odors and great quantities of 
fine particles of cement, sand, dirt, dust, ashes and cinders to he 
emitted from said buildings, works, engines, locomotives, cam, ma¬ 
chinery and other appliances employed in said work, filling the 
air in the neighborhood in which the plaintiff’s said property is lo¬ 
cated therewith, and causing the same to enter the windows and 
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doors of plaintiff’s said residence and to spread and diffuse them selves 
over and through the same, and over and through the yards and in¬ 
closures appurtenant to said residence, to the great injury of the 
furniture and contents of said house, and to the intolerable dis¬ 
comfort and inconvenience of the plaintiff and her family; and said 
works, engines, cars, machinery and other appliances have been by 
the said defendants, on divers days between the 1st day of March, 
1903, and the time of the institution of this suit operated at all 
hours of the day and night, causing divers loud, rumbling, jarring 
and agitating sounds and noises, thereby destroying the plaintiff’s 
peaceful and quiet enjoyment of said dwelling house, and disturb¬ 
ing and preventing the repose of the plaintiff and members of her 
family, and causing great inconvenience to them during the day 
time, greatly to the injury of their health. Whereby, and by rea¬ 
son whereof, the plaintiff’s said dwelling house has been 
4 rendered unfit for habitation, the furniture and contents 
therein belonging to the plaintiff have been greatly damaged, 
the health of the plaintiff and the members of her family has been 
greatly injured, and the said land and premises of the plaintiff have 
been greatly diminished in value, and have been rendered un¬ 
desirable and unsalable, and plaintiff has otherwise suffered and 
still continues to suffer great injury and damage. Wherefore the 
plaintiff brings this suit, and claims damages in the sum of twenty 


thousand dollars, besides costs. 

2. The plaintiff, Mary E. Wynkoop, sues the defendants, the New 
York Continental Jewel Filtration Company and the Philadelphia, 
Baltimore and Washington Railroad Company, bodies corporate, 
having offices and agents and doing business in the District of Co¬ 
lumbia, for that the plaintiff, at and before the time of the commit¬ 
ting of the grievances hereinafter mentioned, was, and from thence 
hitherto has been, and still is, the owner in fee simple and in pos¬ 
session of a certain house and lot, with the appurtenances situate in 


the City of Washington, in the District of Columbia, on New Jersey 
Avenue, Southeast, between D and Ivey Streets, known as No. 413 
New Jersey Avenue, Southeast, in which the plaintiff and her family 
resided at"all of the times hereinafter mentioned; and the defend¬ 


ant the Philadelphia, Baltimore and Washington Railroad Company 
was at the time aforesaid and still is the owner, and in possession of 
certain other lots of ground in the same square in which the plain¬ 
tiff’s said property is situated, and in the immediate vicinity of the 
premises of the plaintiff; and the said defendants the New York 
Continental Jewel Filtration Company and the Philadelphia, 
5 Baltimore and Washington Railroad Company on or about, 
to wit, the 1st day of March, 1903, began to dig, excavate 
and construct, and from thence hitherto have been and still are en¬ 


gaged in digging, excavating and constructing a certain tunnel from 
a point about twenty-five feet from plaintiff’s said dwelling house, 
to wit, from a point at the intersection of New Jersey Avenue and D 
Streets, Southeast, and extending in a general northeasterly direction 
several blocks or squares from said point, and in the work of dig¬ 
ging, excavating and constructing said tunnel the said defendants 
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have, since to wit, the 1st day of March, 1903, maintained and 
operated and are still maintaining and operating divers large quan¬ 
tities of ponderous and heavy machinery, to wit, steam, shovels, and 
other appliances; and in connection with the said work of digging, 
excavating and constructing said tunnel, the said defendants on, to 
wit, the 1st day of March, 1903, unlawfully, wrongfully and un¬ 
justly built, erected and installed on the land aforesaid belonging to 
the defendant the Philadelphia, Baltimore and Washington Railroad 
Company, and since said date have maintained and operated thereon, 
certain mixing plants, engine houses, dumping platforms, railway 
tracks, and inclined railways and also large quantities of machinery, 
to wit, large hoisting engines, derricks, machinery for mixing con¬ 
crete, dirt cars, cables and other appliances, and also large numbers of 
engines operated by steam; and by the negligent, careless and im¬ 
proper manner in which they have dug and constructed said tunnel, 
and by the negligent, careless and improper manner in which they 
have operated said works, engines, cal's, machinery and other 
6 appliances erected, installed, maintained and operated on said 
land as aforesaid, the said defendants have, on divers days 
between the said 1st day of March, 1903, and the time of the in¬ 
stitution of this suit, unlawfully, wrongfully and injuriously, with¬ 
out the leave or license of and against the will of the plaintiff, 
caused large quantities of smoke, steam, vapor and other noxious 
and offensive gases, and various unwholesome and offensive odors, 
and great quantities of fine particles of cement, sand, dirt, dust, 
ashes and cinders to be emitted from said buildings, works, engines, 
locomotives, ears, machinery and other appliances employed in said 
work, filling the air in the neighborhood in which the plaintiff’s 
said property is located therewith, and causing the same to enter 
the windows and doors of plaintiff’s said residence and to spread 
and diffuse themselves over and through the same, and over and 
through the yards and inclosures appurtenant to said residence, 
to the great injury of the furniture and contents of said house, and 
to the intolerable discomfort and inconvenience of the plaintiff and 


her family; and said works, engines, cars, machinery and other ap¬ 
pliances have been by the said defendants, on divers days between the 
1st day of March, 1903, and the time of the institution of this suit 
negligently, carelessly and improperly operated n( all hours of the 
day and night, causing divers loud, rumbling, jarring and agitating 
sounds and noises, thereby destroying the plaintiff’s peaceful and 
quiet enjoyment of said dwelling house, and disturbing and pre¬ 
venting the repose of the plaintiff and members of her family, and 
causing great inconvenience to them during the day time, 
7 greatly to the injury of their health. Whereby and by 
reason whereof, the plaintiff’s said dwelling house has been 
rendered unfit for habitation, the furniture and contents therein 
belonging to the plaintiff have been greatly damaged, the health 
of the plaintiff and the members of her family has been greatly in¬ 
jured, and the said land and premises of the plaintiff has been 
greatly diminished in value, and has been rendered undesirable and 
unsalable, and the plaintiff has otherwise suffered and still continues 
to suffer great injury and damage. Wherefore the plaintiff brings 
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this suit, and claims damages in the sum of twenty thousand dol¬ 
lars, besides costs. 

3. The plaintiff, Mary E. Wynkoop, sues the defendants, the New 
New York Continental Jewel Filtration Company and the Phila¬ 
delphia, Baltimore and Washington Railroad Company, bodies cor¬ 
porate, having offices and agents and doing business in the District 
of Columbia, for that the plaintiff, at and before the time of the com- 
mittingof the grievances hereinafter mentioned, was, and from thence 
hitherto has been, and still is, the owner in fee simple and in posses¬ 
sion of a certain house and lot, w T ith the appurtenances, situate in 
the City of Washington, in the District of Columbia, on New Jersey 
Avenue, Southeast, between D and Ivey Streets, known as No. 413 
New Jersey Avenue, Southeast, in which the plaintiff and her 
family resided at all of the times hereinafter mentioned: said lot 
abuts in the rear on a certain alley which, at the time of the com¬ 
mitting of the grievances hereinafter mentioned, was, and for a long 
time prior thereto had been, one of the public alleys of the City of 
Washington, which said alley connected with Ivey Street, one 

8 of the Public Streets of the City of Washington, and furnished 
a means of communication between plaintiff's said house, 

through a rear door therein and through a yard in the rear of said 
house, and said Ivey Street; the only means of access to the rear of 
said house and lot, except through the front doors of said house, being 
through said public alley. And at the time of the committing of 
the grievances hereinafter mentioned the said alley was, and for a 
long time prior thereto had been, used by the plaintiff and mem¬ 
bers of her family, and by collectors of garbage, ashes, and other 
refuse, and by delivery men and others for the purpose of entering 
and leaving plaintiff's said house and lot, and for the purpose, among 
others, of delivering coal and various other articles and things to 
plaintiff's said house, and of collecting garbage, ashes and other 
refuse therefrom. Yet the said defendants, the New York Conti¬ 
nental Jewel Filtration Company and the Philadelphia, Baltimore 
and Washington Railroad Company, in disregard of the plaintiff’s 
rights in the premises, -and notwithstanding that the plaintiff was 
entitled as aforesaid to use said alley as a means of ingress to and 
egress from her said property, did, on or about, to wit, the 1st day of 
March, 1903, unlawfully, wrongfully and injuriously obstruct and 
close said public alley, and since said date have continued to keep 
the same obstructed and closed, and during all the time aforesaid 
have rendered and continue to render the said alley impassable, 
thereby preventing the plaintiff and members of her family from 
passing through the same, and also preventing the use of said alley 
by delivery men and collectors of garbage, ashes, and other refuse 
for the purpose of delivering coal and other articles to and 

9 collecting garbage, ashes and other refuse from plaintiff's 
said house. Whereby, and by reason whereof, the plaintiff's 

ingress to and egress from her property has been greatly interfered 
with, and she has been deprived of the reasonable use and enjoyment 
of her said property, and said property has been greatly depreciated 
in value, to the great damage of the plaintiff. Wherefore the plain- 
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tiff brings this suit, and claims damages in the sum of twenty thou¬ 
sand dollars, besides costs. 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff, 


Notice to Plead. 

The defendants are to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays occurring after the date of 

service hereof; otherwise judgment. 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff. 


10 Separate Pleas of the Defendant, The Philadelphia f Balti¬ 
more and Washington Railroad Company . 

Filed March 15, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 
vs. 

The New York Continental Jewel Filtration Company and 
The Philadelphia, Baltimore and Washington Railroad 
Company - , Corporations, Defendants. 

1. The defendant, The Philadelphia, Baltimore and Washington 
Railroad Company, for plea to the declaration of the pliantiff in the 
above entitled cause says that it is not guilty as therein alleged. 

2. And for a further and second plea to said declaration said de¬ 
fendant says that the plaintiff at the time of the commission of the 
grievances therein complained of was not the owner of nor in posses¬ 
sion of the premises mentioned and described in said declaration as 
therein alleged. 

F. D. McKENNEY, 

J. S. FLANNERY, 

Attorneys for the Defendant, The Philadelphia , 

Baltimore and Washington Railroad Company. 
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11 Pleas of Deft, N. Y. Don’t Jewel Filt. Co. 

Filed March 27, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 
vs. 

The New York Continental Jewel Filtration Co. et al.. 

Defendants. 

1. Now comes the defendant The New York Continental Jewel Fil¬ 
tration Company, and for plea to the plaintiff’s declaration in the 
above entitled action, and to the first, second and third counts 
thereof, says that it is not guilty as alleged. 

2. And for a further plea to the said declaration and to the first, 
second and third counts thereof, this defendant says that the work of 
constructing a certain railway track and making excavations for and 
constructing a certain tunnel, therein complained of, was com¬ 
menced and has been and'is being prosecuted by this defendant as the 
agent of the defendant the Philadelphia, Baltimore and Washington 
Railroad Company, pursuant to and in accordance with the au¬ 
thority conferred and the requirements imposed upon the said rail¬ 
road company by certain acts of Congress, and was so commenced 
and has been and is being so prosecuted, in a proper and careful 
manner, and in accordance with plans duly approved by the Com¬ 
missioners of the District of Columbia, and, in so far as re- 

12 quired, by the Secretary of War and the Superintendent of the 
Library of Congress, and the alleged damages in said declara¬ 
tion complained of, if in fact any have been sustained by the plain¬ 
tiffs, are all either damnum absque injuria , or damages resulting 
from, consequent upon, incidental to, or connected with work per-? 
formed upon changes in the grades of streets or alleys, which were 
authorized and required by said acts of Congress, are to be defrayed 
and paid by the District of Columbia, wherefore this defendant says 
that the plaintiff ought not to have or maintain her action against 
it, as in said declaration set forth. 

3. And for a further plea to the said declaration, and to the first, 
second and third counts thereof, this defendant says that, at the 
time of the commission of the acts therein complained of, the plain¬ 
tiff was not the owner of, nor was she in lawful possession of the 
premises described in the declaration. 

McCAMMON & HAYDEN, 
Attorneys for Defendant, The Neiv York Continental 

Jewel Filtration Company. 
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Joinder of Issue . 

Filed March 31, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 
vs. 

The New York Continental Jewel Filtration Company et al.. 

Defendants. 

13 The plaintiff joined issue with the defendants, and each 
of them, upon their separate pleas filed herein. 

DOUGLAS & DOUGLAS, 

Attorneys jor Plaintiff • 

Supreme Court of the District of Columbia. 

Wednesday, December 5, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

* * * * * * * 

At Law. No. 48369. 

Mary E. Wynkoop, Pl’t’f, 
vs. 

The New York Continental Jewel Filtration Company, 
and The Philadelphia, Baltimore and Washington Hail- 
road Company, Corporations, Defts. 

Now come here as well the plaintiff by her Attorneys Messrs. 
Douglas and Douglas as the defendants by their Attorneys Messrs. 
McKenney and Flannery and McCammon and Hayden; whereupon 
the plaintiff moves the Court for leave to amend her declaration 
here presented to the Court, which motion is granted, and said 
amendment is accordingly filed; thereupon the plaintiff says she will 
not further prosecute this suit as to the defendant, The Philadelphia, 
Baltimore and Washington Railroad Company; Therefore it is 
considered that the plaintiff take nothing by her suit against the 
said Philadelphia, Baltimore and Washington Hailroad Com- 

14 pany and that the said Philadelphia, Baltimore and Wash¬ 
ington Railroad Company to thereof without day with costs; 

whereupon comes a jury of good and lawful men of this District, 
to wit: 

R. J. Earnshaw 
William Stieger 
George T. Collins 
Clifford E. Kettler 
William P. Kenney 
Frank Brooke 


Harold B. Marston 
Henry Friedman 
Emmett C. Elmore 
John J. O’Day 
Eugene Atchinson 
Ferdinand F. Ruppert 
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who being duly sworn to 'try the issue herein joined between Mary 
E. Wynkoop, the plaintiff and The New York Continental Jewel 
Filtration Company, the defendant, after a partial hearing of the 
evidence, are respited until the meeting of the Court tomorrow. 


Amendment to Declaration. 

Filed December 5, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 
vs. 

The New York Continental Jewel Filtration Company,. 
and The Philadelphia, Baltimore and Washington Rail¬ 
road Company, Corporations, Defendants. 

Now comes the plaintiff, by her attorneys Douglas & Douglas, 
and, by leave of the court first had and obtained, amends her decla¬ 
ration filed in the above entitled cause as follows: 

15 By striking out the words “and the defendant the Phila¬ 
delphia, Baltimore and Washington Railroad Company was 
at the time aforesaid and still is the owner and in possession of” in 
the fourteenth, fifteenth and sixteenth lines of the first and second 
counts of said declaration, and inserting in lieu thereof the follow¬ 
ing: “and the Manor Real Estate and Trust Company, a corporation 
duly organized under the laws of the State of Pennsylvania, was 
the owner of.” 

By striking out the words “defendant the Philadelphia, Baltimore 
and" Washington Railroad Company,” in the thirty-eighth and 
thirty-ninth lines of the first and second counts of said declaration, 
and inserting in lieu thereof the following: “said Manor Real 
Estate and Trust Company of the State of Pennsylvania by leave 
of said Company.” 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff. 


Memorandum. 


December 12, 1906.—Verdict for PPff for $1000. 
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Motion for New Trial and Notice. 

Filed December 17, 1906. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary A. Wynkoop 
vs. 

The New York Continental Jewel Filtration Co. 

Now comes the defendant and moves the court to arrest 
16 judgment in -the above cause on the following ground: 

Because the court- erred in instructing the jury that, if 
the jury found that, by reason of the defendant’s acts complained of, 
the value of the plaintiff’s property had been diminished tem¬ 
porarily, or the rental value of the said property had been dimin¬ 
ished in consequence of the said acts, the plaintiff would be entitled 
to recover as damages such sum as the jury might determine to have 
been the amount of the said temporary diminution of the value of 
the plaintiff’s said property or of the rental value thereof; notwith¬ 
standing that the plaintiff in her declaration did not aver such 
temporary diminution of the value of her property or of the rental 
value thereof; and notwithstanding-that, the plaintiff having, against 
the defendant’s objection and exception, offered and introduced 
testimony tending to show such temporary diminution in the value 
of her said property or of its rental value, all of the said testimony 
was, at the plaintiff’s request, by consent of the defendant and the 
approval of the court, stricken out, and the jury thereupon in¬ 
structed by the court not to consider the same in rendering its verdict 
in this cause; and the defendant took exception to the instruction of 
the court first above mentioned, and the court allowed the same. 

JAMES II. HAYDEN, 
Attorney for Defendant. 


Sirs : Take notice that we shall call the foregoing motion to the at¬ 
tention of Mr. Justice Wright, holding Circuit Court No. 1, on Fri¬ 
day, December 21, 1906, at 10 o’clock, a. m. or as soon there- 
17 after as counsel can be heard. 

JAMES II. HAYDEN, 

Attorney for Defendant. 

To Messrs. Douglas & Douglas, Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, December 21, 1906. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 
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At Law. No. 48369. 

Mary A. Wynkoop, Pl’t’f, 
vs. 

The New York Continental Jewel Filtration Co., Deft. 

Upon hearing the defendant’s motion in arrest of judgment and 
motion for a new trial, it is considered that the same be, and hereby 
are overruled, and judgment on verdict ordered: 

Therefore it is considered that the plaintiff recover against the 
defendant the sum of one thousand dollars ($1000) with interest 
thereon froin this date, being the money payable by the defendant 
to the plaintiff, by reason of the premises, together with the costs 
of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant notes an appeal to the Court of Appeals, and the 
penalty of the bond to act as a Supersedeas, is fixed in the sum of 
i Two thousand dollars ($2000) and the plaintiff in open Court 
waives the issuance of a writ of citation. 


18 Memoranda, » 

, December 26, 1906.—October Term of Court prolonged to Febru¬ 
ary 6, 1907, to settle exceptions. 

December 29, 1906.—Appeal bond filed. 

February 1, 1907.—Bill of Exceptions submitted to Court. 


Supreme Court of the District of Columbia. 

Tuesday, February 5, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright, 
presiding. 

* * * jjc * * * 

At Law. No. 48369. 

Mary E. Wynkoop, ITfc’f, 
vs. 

New York Continental Jewel Filtration Co., Deft. 

Now comes hero the defendant by its Attorney and prays the 
Court to sign, seal and make part of the record, its bill of excep¬ 
tions, taken during the trial of this cause (heretofore submitted) 
now for then, which is accordingly done, 
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Bill of Exceptions. 

Filed February 5, 1907. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop 
v. 

New York Continental Jewell Filtration Co. 


Sirs: Herewith I tender to you a bill of exceptions in the above 
entitled cause, and give notice that I shall present the same to Mr. 
Justice Wright, holding Circuit Court No. 1, on Friday, February 1, 
1907. at 10 o’clock a. m., or as soon thereafter as counsel can be heard 
and shall then and there move the court to sign and seal the same i 
and make the same part of the record herein. 

JAMES LI. HAYDEN, 

Attorney for Defendant. 

To Messrs. Douglas & Douglas, Attorneys for Plaintiff. 


Sendee of the foregoing notice and of the bill of exceptions 
tendered therewith is hereby acknowledged this 21st day of January, 
1907. 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff. 


20 In the Supreme Court of the District of Columbia. 

At Law. No. 48369. 

Mary E. Wynkoop, Plaintiff, 

v. 

New York Continental Jewell Filtration Co., Defendant. 

Be it remembered that on the fifth day of December, 1906, before 
the Honorable Dan Thew Wright, Associate Justice of the Supreme 
Court of the District of Columbia, and a jury regularly impaneled, 
the abovo entitled cause came on to be heard on issues regularly 
joined, and thereupon the plaintiff in order to maintain the issues 
on her part joined, by her counsel, stipulated with the defendant by 
its counsel, that the defendant admitted its corporate character, and 
that it was, and had been since the filing of the declaration herein, 
engaged in the prosecution of the work mentioned in the said declara¬ 
tion, as stated in defendant’s second plea. 

And further to maintain the issues on her part joined, the plaintiff 
offered in evidence two certain deeds, which were marked Exhibit- 
H. L. B. No. 1 and H. L. B. No. 2, and counsel for the defendant ad- 
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mitted that the plaintiff was the owner of the property described in 
the declaration herein. 

Thereupon the plaintiff, further to maintain the issues on her 
part joined, .called as a witness John A. Wynkoop, who, being first 
duly sworn, gave evidence as follows: 

I reside at 413 New Jersey Avenue, Southeast, in a house owned by 
Mary E. Wynkoop, who is my wife. She has owned the house since 
August 21,1901, and has been in possession of the property since that 
time, living there all the while; and is still living there. I have 
lived there with plaintiff during all that time, and still live 

21 there; we have lived there about ten years. The lot is a few 
inches less than twenty feet wide and about 120 feet deep. 

The house is between 55 and 60 feet deep, and has a frontage of be¬ 
tween 19 and 20 feet. It faces on New Jersey Avenue and contains 
ten rooms and bath. The furniture contained in the house belongs 
to plaintiff and has belonged to her from a time prior to August 21, 

\ 1901. Back of the house there is a yard. Prior to the work com¬ 

plained of access to this yard could be had through a ten foot alley 
running to Ivy Street and continuing around back of the houses on 
D Street, and thence back of the houses on South Capitol Street, com¬ 
ing out again on Ivy Street. (In response to questions by counsel 
for the plaintiff, the witness thereupon drew upon the blackboard a 
sketch, indicating the position of New Jersey Avenue, D Street, South 
Capitol Street, Ivy Street, the alley referred to, and the plaintiffs 
house; and thereupon continued his testimony as follows:) Ivy 
Street is not closed so as to shut off the alley, but one end of the alley 
has been closed at a point immediately north of the rear of plaintiff’s 
premises. “By the Court: How was it closed: A. That is, it was 
abandoned by the District, and never kept in order, and in driving a 
team in, you would have to back out, or back them in, to drive them 
in. It was even so that garbage and things of that kind could not be 
brought out, because this end was closed in.” It is impossible to 
enter Ivy Street at the point nearest our house, drive through the 
alley by the defendant’s work, and come out at the other entrance on 
Ivy Street as you originally could, before the work complained of 
was commenced. Before the commencement of this work, the alley 
was used by us and our neighbors for getting in coal and other ma¬ 
terial, and removing garbage, ashes, &c. It had been a public 

22 alley to my knowledge for twenty or more years. It is now 
impossible for vehicles to use the alley. Our house fronts on 

New Jersey Avenue, facing east. (The witness hereupon identified 
three photographs which were introduced in evidence, marked Ex¬ 
hibits Wynkoop Nos. 1, 2 and 3, respectively, taken early last sum¬ 
mer, No. 1 representing the front of plaintiff’s house, indicated in 
chalk by the witness; No. 2 representing a small temporary office 
in the rear of plaintiff’s premises, overlooking the work of the defend¬ 
ant, the said office being indicated in chalk by the witness; and No. 3 
representing the scene of defendant’s work, from the rear of plain¬ 
tiff’s lot, the rear of plaintiff’s lot being indicated in chalk by the 
witness, with the various portions of defendant’s plant, to wit, an in- 
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clined railway used for carrying earth up from the mouth of the 
tunnel, thence to be dumped into cars for carrying away, a building 
used for mixing concrete, an engine house and power plant; and 
thereupon the witness continued his testimony as follows:) Some of 
the tracks in .question commenced about 10 or 12 feet from the rear 
of plaintiff’s lot, immediately next to, or within 3 or 4 feet of, the 
alley. The works occupy from half to two-thirds of the square from 
D to E Street, including Ivy Street. There are about ten windows 
at the rear of our house, overlooking the works. The house has a 
basement with an entrance in the rear, approached from the alley. 
The next floor contains the parlor, library, drawing room and butler’s 
pantry. One window in the dining room, one in the pantry, and one 
in the library overlook the work. The parlor windows face New 
Jersey Avenue. The work can also be partly seen from the side win¬ 
dows facing the areaway. The next floor contains three bedrooms 
and a bathroom. The middle bedroom has a window on the 

23 area way like the library below, overlooking part of the work. 
The front bedroom windows do not overlook the plant. The 

rear bedroom has two windows facing west and overlooking the plant. 
There is a third floor containing two bedrooms, one of which, having 
two windows, and the hall, having one window, overlook the work. 
A tunnel was being constructed under Capitol Hill, close to our 
premises. From New Jersey Avenue to about B Street Southeast, it 
was constructed by what is called the open cut system. The ele¬ 
vated track referred to was used to bring cars drawn by cable, loaded 
with earth, up an incline from the cut. The earth was then dumped 
and the cars descended the other track, continuing that process by 
night and day. The dirt was carried away in steam cars and in 
wagons, chiefly m steam cars. The principal part of the work, which 
created the noise, was commenced in March 1904, when a steam 
shovel began working night and day. The general plant continued 
in operation through 1904 and 1905. The removal of the dirt con¬ 
tinued night and day and Sunday—every day in the year. A noise 
was created so great that I could not sleep in the back part of the 
house. In the first place cars would come up the elevation and hook 
onto a chain cable that would draw this car up with a grinding noise, 
and then, when they would reach the top, why they would dump 
it—dump these cars from a high elevation. Then they would go 
back by gravity, and the only way I can describe that noise, kept up 
night and day, it was like this switchback railroad up at Glen Echo 
a few months ago. There was also a steam shovel located about 65 
feet from our front door, used for excavating the open cut at the 
mouth of the tunnel. The distance from our front steps to the 
fence that separates the mouth of the tunnel from the street is not 
over 45 feet. The shovel was directly at the mouth of the tunnel at 
the west side of New Jersey Avenue. It was working there 

24 about five or six months during the period covered by this 
suit. It made a noise by night and day from the rattling of 

chains, the pumping of the engine, the blowing off of steam, the 
dinkey engine and other noises. There was dust and dirt from the 
operation of the steam shovel. “When the wind was blowing and 
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they were dumping dirt, the whole neighborhood, of couse, was 
covered with dirt. The laundry could not be done at the house and 
we had to send that away; and at times with the dirt and soot and 
smoke and stuff, you could not see through the house. 

Q. Were you suffering from smoke or stuff from the steam shovel 
itself? A. Not so much from that as from the other works back 
of it. 

Q. Will you state whether or not there was any dust from the 
operation of that tram road? A, Yes. There was a continual cloud 
of dust when the wind was blowing. 

Q. You have now described the steam shovel and the elevated 
track where those tram cars were run. Will you state what, if any, 
noise, and what, if any, discomfort, was suffered from the operation 
of the mixer plant, the concrete mixer? A. The mixing plant was a 
lot of metal buckets and chains—metal buckets made of galvanized 
iron, or iron, or something of that kind, that worked night and day, 
carrying stone and sand up into a high tower; and that was kept 
up with a rattling noise night and day in mixing. That was 

25 very trying at night. 7 ’ 

The materials used were cement, sand and broken or 
crushed stone. I do not know where they were gotten from, nor 
whether whole stone was hauled there and crushed. The mixer was 
a regular concrete mixer 30 or 40 feet high. The concrete was used 
for the construction of the tunnel. The broken stone, sand and 
cement were brought from elsewhere and manufactured into con¬ 
crete at this point. The mixer worked night and day, approxi¬ 
mately from some time in the latter part of 1904 to the completion 
of the tunnel; at least two years. The operation of the mixer pi*o- 
duced grit, dust and noise. “The principal noise was from the 
winding up of this mixing machine and the chains and rattling of 
buckets continuing all night. 

Q. State to the jury whether it was a noise that amounted to 
anything. A. The best way I can describe it is as the boys used 
to make a rattling machine that they would call a horse fiddle or 
something with a lot of notches in it, and they would keep twisting 
it around like that (indicating) going all night, only much louder 
than any force you could use by hand. 77 

It was a loud noise, sufficient to waken us and to prevent sleep 
at night. Dust and grit settled all over the furniture and when it 
was wiped off, scratches would be left on the furniture. The dust 
and grit came from the operation of the plant into all parts of the 
house, filling up almost every crack and crevice and covering the 
roof like frost in the morning. The engines were located nearer 
South Capitol Street than the concrete mixer. The mixer was at 
least 300 or 400 feet from the engine house. The mixer was about 
200 feet from the plaintiff’s house, in full view of all the back 
windows. I do not know how many engines there were as it was 
enclosed, and only three large smoke stacks were visible. I never 
went inside the works. I do not know the horsepower of 

26 the engines. They were operated night and day. They 
were put in in March or April, 1904, and continued to work 





IS 


lllK Nlhv YORIv CONTiNllNTAt 


until the completion of the work sometime this year. I do not 
know whether those engines furnished all the power for the opera¬ 
tion of that plant, except the steam shovel. The power plant 
operated the tram cal's. I do not know whether it operated the 
concrete mixer. I think they used electricity there. “Large volumes 
of black smoke at times would come out there from this engine plant, 
,Jbut we did not suffer so much from that as we did from the other 
work, because that was too far from us. 

Q. What effect, if any, did this black smoke from these engines 
have upon the use of your premises or Mrs. Wynkoop’s premises? 
A. Well, it damaged the furniture and everything more or less. 
The laundry could not be done on the premises. All the best laun¬ 
dry had to be sent away.’ 7 

Jt affected the furniture all over the house. The floors, the paper, 
paint, pictures, and frames. The gilt framing is all turning dark. 


I cannot say whether the engines were run night and day because 
I have never been down there at night. The work went on night 
and day. I never noticed whether there was any smoke coming 
from the stacks at night, but I did during the day. At times, both 
by day and night, there was blowing of whistles. The noises created 
by the grinding of concrete, moving of cars, blowing of whistles and 
the operation of the steam shovels, with cinders, sand and dust, 
kept Mrs. Wynkoop awake at night, sometimes half the night, 
sometimes nearly all night. I think the effect is more or less con¬ 
tinuous on her. She is now under the doctor’s care, and is in a very 
nervous state. She is a great deal worse than she was before the 
worked started there. She has suffered a great deal from the work. 
Her health is not nearly so good as it was before. Wo could not use 
the back part of the house at all. We had to move into the front 
rooms. I could not myself sleep in the back part of the 
27 house. In the front part of the house we did not get the dirt 
and soot as bad as in the back, but the noise was something 
awful and the shock to Mrs. Wynkoop’s nerves was very severe. 
She is in too nervous a condition to take the stand. I am a builder 


and familiar with building operations. 


I built the house in ques¬ 


tion ten years ago, at which time I owned it. Up to the time of the 
erection of the plant, the house was in first class condition inside. 


The cost of painting and papering in the house was, in my judg¬ 
ment, about $600 of $700. The painting and papering is totally 
destroyed. It will have to be repainted and repaperea. To re¬ 
paper and repaint the house as it was before would cost, I should 
think, from $400 to $500. There is a good deal that you might 
have to do after undertaking the work that could not be foreseen 


at present. The actual cost of the furniture in the house was about 
$2300. At the time of the erection of this plant, most of the furni¬ 


ture was new. It has been damaged, I should say, one-half. The 


$2300 includes carpets, shades, curtains, picture frames and every¬ 
thing of that character. 

“Q. Will you state whether or not, prior to the erection of this 


plant, Mrs. Wynkoop had any tenants in any of the rooms of this 
house? A. Yes. 
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Mr. Hayden: I object. There is no suggestion in the declaration, 
your honor, to the effect that this plaintiff lost rent from her prop¬ 
erty or lost tenants by reason of the acts complained of.” 

Thereupon the court ruled that the answer might stand. 

“Mr. Hayden : I move to strike that answer out. 

The Court: The motion is overruled. 

Mr. Hayden : I note an exception.” 

Thereupon the witness, in response to inquiries from counsel for 
the plaintiff gave testimony with regard to the rental value of the 
plaintiff’s house, or of rooms therein, and with regard to the 

28 depreciation of the same during the operation of the defend¬ 
ant’s work, to all of which counsel for the defendant objected 

on the ground heretofore stated, which objections were overruled, 
whereupon counsel for the defendant reserved exceptions. There¬ 
after, and at a later stage of the trial, counsel for the plaintiff made 
the following statement to the court: 

“If your honor please, in order to eliminate any question that 
might be presented in the event that this case was taken to the Court 
of Appeals, I have decided to consent to strike out all evidence that 
has been produced in reference to the rental value of this property. 
T do not care to have the question in the case and do not think its 
importance, and the amount involved, warrants discussion of the 
question, and I will consent to strike out all evidence taken this 
morning and yesterday on the subject of rental value of the prop¬ 
erty. I withdraw the question I have now asked. I understand 
it is stricken out. 

Mr. Hayden : All right. 

Mr. Douglas: Is that satisfactory to your honor, to have that evi¬ 
dence stricken out? 

The Court: If counsel agree on it, certainly they have a right to 
dispose of it according to the plan they agree on. Gentlemen, the 
effect of that is, although you have heard the evidence on the sub¬ 
ject of rental value, now, it having been ruled out, you are to give 
it no concern and pay no attention to it in making up your ver¬ 
dict. 

The Court : Do I understand that there is no evidence in this case 
tending to show the rental value of this property nor whether the 
value for the purpose of rental was diminished is that correct? 

Mr. Douglas: Yes.” 

On cross-examination, the witness gave evidence as follows : 

29 That a certain sketch produced by counsel for the defend¬ 
ant was a substantially correct map of square 693. And 

thereupon the witness indicated thereon the plaintiff’s house and 
the alley as it was before and after closing, and thereupon further 
testified as follows: 

(By Mr. Hayden:) 

“Q. Ever since defendant’s work has been in progress, the alley 
in the rear of my wife’s house has been closed by a fence run across 

3— 1757a * 
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it, which is really an extension of her northerly line? A. That is 
correct. 

Q. There is another alley, running from the side of her lot to 
Ivy Street, which is between the first alley and New Jersey Avenue, 
the portion painted green? A. There is a blind alley there, but 
not for the use of this property. 

Q. It extends from Ivy Street, does it not, to your southerly 
fence? A. It does. 

Q. The only thing that would prevent access to or egress from 
your yard by means of this second short alley to Ivy Street is the 
fence along the southerly line of your lot? A. That is right. 

Q,. The fence consists of rough boards, unpainted, does it not? 
A. Yes. 

Q. Held together at the top by a little stringer? A. Yes. 

Thereupon the witness identified four photographs, which were 
put in evidence and marked respectively Defendant’s Ex- 

30 hibits Nos. 1, 2, 4 and 5, representing respectively the alley 
extending north from Ivy Street to the southerly line of 

plaintiff’s property, the mouth of the alley referred to in the declara¬ 
tion, a portion of the same alley taken from a point within square 
693 looking east, upon which the witness marked the location of 
plaintiff’s house, and the alley referred to in the declaration, 

31 from a point in or near Ivy Street. Thereupon the witness 
continued his testimony as follows: 

I did not examine the mixer critically. It was in an enclosed 
building, which was not dust proof. I know how concrete is made. 
A mixer is a machine constructed for mixing the same, gravel and 
cement together. During the process, the materials are kept wet. 
Thereupon the witness identified and marked a photograph as that 
of the mixer, which was introduced in evidence, marked Defendant’s 
Exhibit 6. The small unpaved private alley for the use of the 
houses adjoining, extending from Ivy street to our property, re¬ 
mained open continuously throughout the construction of the tun¬ 
nels. The only thing intervening between our lot and Ivy Street 
opposite this private alley was the fence along the southerly side of 
our lot. Once since the back fence was closed, I removed some 
boards there, when we wanted to carry some boards or lumber back 
in through this way (indicating), but we nailed it up again. Wo 
had to do that to enable us to get into the property. There is no 
gate at this point (indicating). We removed the boards and brought 
in a part of that little office you saw in the back shed, through that 
way, because we couldn’t get up the other alley on account of a lot 
of teams being in there. It absolutely preyen ted us from getting 
into the public alley. The public alley, before the construction of 
this plant, was continuously used by teams and was cared for by the 
District, but was abandoned by the District after they turned it over 
to defendant’s plant. They refused to take any care of it. They 
abandoned even the portion of it that was not closed, allowing weeds 
to grow and refuse to be dumped there for two seasons. It is not over 
60 or 75 feet from the northwest corner of our lot to the nearest 
part of the inclined railway. The shortest distance from any part 
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of the plaintiff’s lot to the mixing plant is approximately 200 feet. 
The power plant was about twice as far away. I did not offer 

32 to sell our property to the railroad before this work was 
begun. I never placed any price on the property. Plaintiff 

and I have been living in this house for about ten years; most of 
the furniture had been there during all that time. Lodgers did 
not leave our house because we needed the front rooms ourselves. 
We occupied those rooms when the tenants left, because we could 
not sleep in the rear rooms. We got very little sleep in the front. 
There were three different kinds of dust, black, gray and yellow. 
“The dust that would be created by mixing stone and cement, soot 
from the cal’s, yellow dust,—different kinds, even the black. Some 
of it would be yellow dust, formed like soap, and a yellow dark clay 
you would get on furniture and almost have to scrape .it off.” 
It came in with the wind. We had one of the cleanest streets in 
Washington before they started this mixing plant. Most of the 
central part of square 693 was a vacant lot of ordinary bare ground 
before the construction work was begun, except for one house on 
Ivy Street. Very little dust was blown in our windows before the 
commencement of the work. The dirt which came in after the 
commencement of the work was easily distinguishable from that 
which came in before. It consisted of black soot from the engines, 
gray dust from the mixer, and yellow dust from the surface exca¬ 
vating; also a dirt from deep in the earth looking like decayed 
vegetable matter turned into soap. We did not have these various 
kinds of dust before, and I could see that the same kind was brought 
out and hauled away in those cars. I did not know that a particu¬ 
lar kind of dust came from a particular place, but know we had 
the different colors of dirt. I saw the dirt hauled in the cars on the 
inclined railway. 

Q.. A great deal of it came out of the tunnels or -the excavation 
wet, did it not? A. I never noticed it coming out so wet. There 
was a good deal of it, I know, came out in different states, 

33 but I never noticed close enough to state exactly the con¬ 
dition it came out. 

Q. Was not some of it almost mud? A. That is what I stated 
a while ago. Borne of it was very mucky, like it was decayed vege¬ 
table matter. Sometimes it looked like it might be under the ocean 
almost or under the water. 

Before the bill (authorizing this work) was passed, Mr. M. I. 
Weller told me that the railroad company would treat the citizens 
there right, and I made no fuss about it. I told them if they would 
send me a check, I would leave it to their judgment what my prop¬ 
erty was worth, and there would be no objection. We would be 
satisfied. 1 wanted to get rid of it. Mr. Weller gave me the as¬ 
surance the night before the bill passed that every bit of property 
would be purchased, and I didn’t want to make any objection. I 
was perfectly willing to leave the price to the railroad. I never named 
any price to anyone. To the best of my recollection, the operations 
of -the steam shovel began about March of 1904. We did not suffer 
so much during the early stages of the work as later on, 
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“Q. During the progress of this work, what kind of locomotives 
did the defendant company use -to haul dirt trains in taking ma¬ 
terial out of the excavation? A. There was electrics, what is called 
the dinkey coal engine, and also the large engines, bringing in 
other materials. There were three classes, as well as I recollect, of 
engines used, or motors. 

Q,. The large engines ran on the main track and were engines of 
the railroad company, were they not? A. I suppose they wore. I 
do not know who they belonged to. I suppose they did belong to the 
railroad company. I do not know. 

Q. They came out to the westerly end of the inclined railway and 
carried away the dirt cars? A. Yes. 

34 Thereupon counsel for the plaintiff objected to questions 

tending to -how that certain engines were run by the defend¬ 
ant and others by the railway company, as being obnoxious to the 
admission of the defendant’s second plea and certain admissions of 
defendant’s counsel, being the same admissions as those contained 
in the second plea. 

“The Court: It seems to me the evidence ought to be heard from 
the point of how much of smoke and dust, if any, is chargeable 
against the defendant. I hardly think the scope of the admission 
went so far as to preclude the defendant on this -point. The ob¬ 
jection is overruled.” 


“By Mr. Hayden: 


Q. The large engines which were employed to carry away material 
from the westerly end of the inclined railway emitted smoke, I sup¬ 
pose? A. Yes. 

Q,. They rang their bells, did they not? A. Yes. 

Q. And they, being heavy, made as much noise or more noise 
than the little dinkey engines and the electric engines? A. The 
smaller engines were used a great deal more than the larger ones; 
but hardly a day passed but even the large engines were in there 
and caused a great deal of smoke and noise. 

Q. The large engines? A. Yes sir. 

Q„ And they operated day and night? A. I did nol say that, 
hut they were in there at night. So were the large ones in there 
at night, also. 

35 Q. That is what I meant; the large ones were run day and 

night. The whole work went on day and night? A. The 

whole work went on day and night. 

Q. And the large engines were there ringing bells and making 
smoke and noise at all times? A. I did not specify the large en¬ 
gines, but the general condition of things was caused by the differ¬ 
ent work that was going on.” 

Electric motors were used in the work, for carrying concrete into 


the tunnel. 


These made a sizzing noise, and sudden 


Hashes of light 


at night, making one nervous. The rear of my wife’s house was oc¬ 
cupied part of the time during the construction of this funnel. 
There never was a time when it was not possible either to drive or 
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back a wagon laden with coal up the public alley and deliver coal at 
the rear of our premises. 

“Q. There was never a time that a wagon could not in like manner 
have gone up the private alley and, by taking off a, few boards, de¬ 
livered coal or gotten ashes or garbage? A. It would be impossible 
to get a heavy team up either one of them. You could not reach the 
point where the coal could be properly delivered. 

Q. Why could you not drive a heavy team up there? A. You 
could drive in, but you could not back in with a heavy load. 
The alley is not in a condition to back in. 

Q,. Why not; what was the matter with it? A. In the first place, 
Ivy Street was closed up so at times that private firms would not 
want to go down there and drive up with coal. 

Q, I am not talking about that. I am talking about these alleys. 
Please confine yourself to that point. I asked you whether teams 
wishing to deliver coal in your back yard could not go up the private 
alley either backwards or forwards and deliver coal. A. You 

36 could drive in; yes. 

Q. They could go in, one way or the other, and get gar¬ 
bage or anything from your back yard and go out again to the street? 

A. They could have done it if they would. 

Q. And Ivy Street was open at all times down to the portion of it 
painted brown on this map? A, That is correct.” 

There was no difference between the smoke emitted from the 
dinkey engine and that from the large engines. The dust and dirt 
was all pretty much the same. It would depend on the kind of dirt 
being brought out of the tunnel. The dirt was brought from the 
excavation by the dinkey engine and carried away from the end of 
the inclined railway by the big engine. Some of it was carried away 
in wagons. The dust and smoke coming from both kinds of trains 
was apparently the same, and I do not know how much of the dust, 
smoke and noise came from one and how much from another. All 
of our coal and garbage were delivered to and removed from the 
back of the house up to the time of the closing of the alley. 

On redirect examination, the witness testified as follows: 

The small alley north of the public alley is about ten feet wide. A 
team could not turn in either alley. It is from 75 to 80 feet from 
our house to Ivy Street. The only practical way to get a vehicle 
through would be to back it the whole way either going or returning. 
The small alley is private; my property carries no rights with regard 
to it. 

“There is a dividing fence but it was a private alley that was given, 
as I understand it, for the other property. 

Q. Does your property ownership include the right to use that 
alley? A. The deed does not say so.” 

Formerly we used the public alley for delivery and removal of coal, 
ashes, garbage, &c., wagons coming in one way and continuing on 
out the other way. We now carry our coal in the front. The, 

37 coal-bin is in the front part of the basement. We carry the 
garbage out the front way from the furnace room. 

“Q. Mr. Wynkoop, would you undertake to say you knew who 
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owned ot who operated those large engines Mr. Hayden spoke about? 
A. No sir, I do not. 

Q. You have no knowledge about it, one way or another? A. I 
have no knowledge who owns the engines. I know they came in 
there; that is all. 

Q. The large engines and small engines were both used in excavat¬ 
ing the tunnels, were they? A. I could not say that; only the large 
engines carried the dirt away. 

Q. Out of the tunnel? A. Away from the dump machine where 
they dumped from this inclined elevation into the larger cars. They 
were carried away by tlie larger trains. 

Q. That was part of the work connected with the excavation of the 
tunnel? A. That was part of the work.” 


And further to maintain the issues on her part joined, the plaintiff 
produced J. B. Gregg Custis, who being first duly sworn, gave evi¬ 
dence as follows: 


I have been a practicing physician in Washington for about 28 
years. I have known the plaintiff, Mrs. Mary E. Wynkoop, between 
20 and 25 years, during which time I have been her regular family 
physician. I am familiar with the general condition of her health 
previous to March 1904. She was a woman of average good health, 
having no special sickness. I attended her personally very rarely 
and then only for some functional trouble. Since March 1904 I 
have made occasional visits to her house and have seen her at 


38 irregular intervals at my office. Since March 1904, she has 
not been in nearly as good health as before. She has suffered 
from intense nervousness, insomnia and lack of ap-etite which has 
generally lessened her vitality and impaired her health. I have 
observed the conditions existing at her house. I have observed some 
kind of a plant at the back of the house, with a stone crusher, tracks, 
inclined planes, &e. I attribute, both directly and indirectly, the 
general impairment of Mrs. Wynkoop’s health since March 1904, to 
the operations of this plant. She has been under constant nervous 
strain by reason of sickness of other members of the family, and was 
not able to have the requisite amount of sleep and rest. Mrs. Wyn¬ 


koop is not able to attend this trial without further detriment to her 


health. 


On cross-examination, the witness gave evidence as follows: 

Prior to 1904, Mi’s. Wynkoop was not nervous above the average. 
I cannot give the exact date in 1904 when I first noticed the impair¬ 
ment of her health. It was coincident with the work going on. 
That aggravated it undoubtedly. The general troubles in the house, 
the continued sickness, anxiety, &c., commenced when this noise 
commenced. Mrs. Wynkoop has not as yet been restored to health. 
On redirect examination, the witness testified as follows: 

I could not state a specific time that will be required for Mrs. 
Wynkoop to regain her normal health. It will take her a long time 
to regain her normal nervous strength. 
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And thereupon further to maintain the issues on her part joined, 
the plaintiff produced Gertrude Young, who, being first duly sworn, 
gave evidence as follows: 

I am a principal in the public schools of Washington and reside 
at 227 New Jersey Avenue, Southeast, where X have been 

39 living two years from January 15th next. I have known the 
plaintiff nearly six years. Six years ago the past September,’ 

I went to live in her house, occupying a suite of rooms on the second 
floor, consisting of the front room, facing New Jersey Avenue, and 
the room immediately back of it, with the use of the bathroonj, I 
remained there four years, leaving in the spring of 1904. The operar 
tions (of the defendant) began the last of February or in March of 
1904, while we were occupying these rooms and they continued until 
we left in desperation immediately after the Easter holidays, Easter 
falling, if I remember rightly, on April 3d. I stayed there for two 
weeks following the 9th, until it was absolutely unendurable and I 
had to go. 

“Q. From what cause was it unendurable? A. The noise back of 
the house, the dirt and everything else. The noise was absolutely 
unendurable. I had at the time a ward living with me, who was 
sick, and was on diet, and I was taking the very best care of him. 
Mr. Wynkoop had allowed me to have a- gas range in the room in 
order that I might prepare the proper kind of food for him and we 
remained there necessarily, in order that I might prepare the food 
for him for two weeks during this dreadful noise.” 

I occupied the front room to sleep and the back room of our suite 
as a parlor, in which my ward slept. That was the middle room on 
the second story. It had one window opening on an area way, and 
looking back on the operations. The habitableness of that room 
was entirely destroyed so far as our comfort was concerned, by reason 
of the noise, smoke and dust. The noise that disturbed us particu¬ 
larly was the gravity railroad. They pulled up a car on an inclined 
plane to a high plane and dumped the dirt to large cars underneath, 
and then this car that had the dirt above was allowed to go loose and 
swept down this inclined plane. We suffered very much from dust 
and smoke. It poured in the window so that I could not open it at 
all at night, 

40 On cross-examination, the witness testified as follows: 

I have seen and heard a stone crusher there a great many 
times since I left, I do not know to whom it belonged. It was not 
there until after I moved away. Prior to my removal, there had been 
put in operation the railroad with the inclined plane and the high 
plane from which they dumped the dirt; also the dummy engine 
was running in through there which rendered the front part of the 
house uninhabitable. Dust entered the front windows before the 
commencement of the work just as it comes from every street. It 
was a very quiet, clean neighborhood. Previous to this time, it was 
the cleanest house I ever lived in. A greater quantity of dust entered 
the windows after the work was begun than before. The gas accom¬ 
panying it had a very strong odor. The dust contained cinders. 
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Since I left there I have observed crushed stone coming in through 
the windows of the house in particles large and numerous enough to 
make a surface covering on the window sills. The stone crusher 
which went into operation after I left, is about the same distance 
from the house as the gravity railroad. The machinery had been 
set up previous to my leaving, but we did not know what it was for. 
When 1 left, there were in operation only the steam shovel, the in¬ 
clined railway and the dummy engine. There was the noise of 
putting up the other tiling, which was very objectionable, consisting 
of pounding iron, riveting bolts, &c., night and day. 

And thereupon further to maintain the issues on her part joined, 
the plaintiff produced Charlotte Wjlleniuicker, who, being first 
duly sworn, gave evidence as follows: 

I reside at 427 New Jersey Avenue Southeast, in the same block 
with the Wynkoop house, but separated from it by the width of 
Ivy Street, and about the width of ten houses distant from the 

41 Wynkoop house, or from 250 to BOO feet;—about three- 
quarters of a block. I have resided there about 15 years. 

The operations (of the defendant) commenced about two years ago. 
They had there a mixing machine, a building for the compressed air 
machine, a railway and a steam shovel. I think the steam shovel 
was started first. Then, I think, the mixing machine, and then 
another building which I think was said to contain a compressed air 
machine that made a terrific noise for a long time.. It had two 
chimneys and whenever it was in operation, the pulsation that came 
from that particular place was dreadful. The smokestacks for a time 
emitted smoke that was very annoying. Later they put in some¬ 
thing to consume the smoke. The operations were carried on day 
and night. They ceased to operate some time this year during my 
absence in Europe. We suffered at our house great inconvenience 
from the noise, dust and smoke. The noise was something terrific. 
It kept us awake night after night. I teach school during the day 
and I came home and wanted to rest and it was an absolute impos¬ 
sibility to do so. We suffered great inconvenience from dust and 
dirt. There were all kinds of dirt; black dirt that came in; gray 
dirt that came from the mixing machine, yellowish dirt that came 
from the ears that carried the dirt they excavated, that settled all 
over the house. You could dust, and five minutes afterwards you 
could dust again. The dust was always there. It ruined a great 
deal of our furniture, carpets, curtains and portieres. 

On cross-examination, the witness gave evidence as follows: 

I observed the dust in other houses in the neighborhood. My 
mother owns the house in which we live. We have made no claim 
against the Filtration Company or the Philadelphia, Washington and’ 
Baltimore Railroad Co. similar to that involved in this case. We did 
not move away because we could not afford it. I know that the gray 
dust came from the mixing plant because that was west of our 

42 house and the dust came in the western windows. The com¬ 
pressed air plant was also west of the house. Black smoke 








li'II/TRATIOtt CO. VS, MARY A. WYNKOOP. 


2S 


and dirt came out of that chimney at first. The yellow dust came 
from the cars filled with yellow dirt. Before the commencement of 
the work very little dust entered our house. I cannot say exactly 
what portion of the dust came from this plant and what from the 
ground that was there before, but it was a hundred fold more than it 
had ever been before. We still have great trouble with black dust. 
The gray and yellow dust no longer comes. 

And thereupon certain admissions were made by counsel for both 
parties, as follows: 

“Mr. Douglas: If your honor please, I have conferred with Mr. 
Hayden about certain admissions so as to avoid unnecessary con¬ 
sumption of time in proving things that are really facts in the case, 
and I will see if I can correctly state what we have agreed on: That 
this plant which has been generally described by the plaintiff as 
having the steam shovel, and the operation of the shovel, and doing 
the excavation work, hauling the dirt out of the tunnel by the use 
of these tram cars, and the operation of what is known as a con¬ 
crete mixer, and the use and operation of the stationary engines, 
with the inclined tracks, were conducted and operated by the de¬ 
fendant; that all the other machinery and appliances about there, 
except the large locomotives, were used and operated by the de¬ 
fendant company. That is correctly stated, is it not, Mr. Hayden? 

Mr. Hayden: Yes, I am prepared to admit that the steam shovel 
mentioned, the inclined railway, the mixing plant, and the so-called 
compressed air plant or power plant were operated and set up by 
this defendant company. I do not admit that the large engines 
which removed earth from the end of the inclined track were either 
owned or operated by this defendant. 

Mr. Douglas: Of course the cars were. You forgot to state 
that. 

43 Mr. Hayden : Well, the cars attached to the dinky engines 

we admit were operated by this company, but not those at¬ 
tached to the large engines. 

Mr. Douglas: That will be a matter of proof as to whether that 
is so—whether the large engines were used by your company.” 

And thereupon further to maintain the issues on her part joined, 
the plaintiff produced J. H. Tatspaugii, who being first duly sworn, 
gave evidence as follows: 

I reside at 915 B Street, Northeast. I am a machinist and am 
at present a supervisor in the Washington Navy Yard. Prior to 
May 5, 1905, I lived at 423 New Jersey Avenue, Southeast, on the 
corner of Tv} r Street, between D and E Streets. I bought that prop¬ 
erty and moved into it about 1893 or 1894. Between this property 
and that of the plaintiff there is a narrow street and four building 
lots, a distance of possibly 150 feet. I am south of the plaintiff, 
across Ivy Street. Part of the tunnel work was directly behind me; 
the mixing plant possibly not more than 200 feet; the air plant a 
little further west. The incline was on an angle up to the north¬ 
west, possibly 300 feet. I was nearer to some parts of the work than 
Wynkoop was. To the best of my recollection, active preparation 

4—1757a 
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(for defendant’s work) commenced in the early spring of 1904, 
when they began to excavate. At first, they used picks, shovels and 
carts until the steam shovel arrived and then they put it into opera¬ 
tion very early in the spring. The inclined railway track was used 
for the purpose of unloading small dinkey cars, which were filled 
in the tunnel, run up the incline, and dumped the load into the 
larger cars which carried the earth away on the main line. This 
inclined railway was commenced in the spring of 1904. The mixing 
plant and other portions of the work were all constructed about the 
same time. They were all in full operation before good warm 
weather. The plant was operated nearly continuously night 

44 and day. We suffered great inconvenience at our home as a 
result of this work, I was employed from 12 o’clock mid¬ 
night until 8 a. m., which necessitated sleep during the day. As the 
warm weather approached and the house was kept open for air. 
T was very much annoyed by the noise, and eventually it became so 
that I got scarcely any sleep. I could distinguish the noises that 
came from the different parts of the plant. The steam shovel made 
a rattling noise and a very sharp exhaust of steam. It was working 
towards the front of my house and the mixer to the rear of it. The 
inclined railway was very annoying. It was operated by electricity. 
The cars were hauled up the incline with a motor and every time 
they reached the summit, the motor stopped with an almost blood¬ 
curdling screech. When the cars were dumped there was a tre¬ 
mendous rattling of the stones and clods of earth and gravel upon 
the boards that were laid on the side of the incline. The mixing 
plant was a burden to everybody both in noise and dirt. I think 
it was operated by electricity, as 1 never heard of any engines around 
it. The stone was shoveled into a*carrier and carried to the top of 
the affair and dropped down on the cement, and in turn dropped 
down in the hopper. There was a continual clank of this chain car¬ 
rier which was annoying in the extreme. The compressed air 
plant was put in operation after the work in the tunnel proper be¬ 
gan. It was an open cut to C Street and after they got into the 
tunnel they used the air plant. That was set up in the southwest 
corner of the square directly behind me. It was very annoying. 
There was considerable smoke from it, especially at night. I ob¬ 
served in the day time that they seemed to have some regard for the 
smoke law and were very careful, but at night there were clouds of 
black smoke coming from the air plant, which settled all over the 
house and yard and everywhere. At times, when everything was 
working all right, it was very quiet, but when they ceased using the 
air probably in the tunnel, the air valve would lift, or when they 

had more steam than was necessary, the safety valve would 

45 lift with a very loud startling noise, especially at night. I 
never made it a point to watch the stacks, but at night I 

observed them to see what they were doing. At times I saw a gray 
smoke. I owned the house in which I lived at that time, but re¬ 
moved in May, 1905, because it was necessary for me to go before 
I lost possession of my nerves. I became a total wreck on account 
of loss of sleep. The plant was in full operation when*I left. The 
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concrete mixer was used to build the side and center walls of the 
tunnel. The top of the tunnel is a brick ring. I also suffered from 
dust flying in the air and penetrating the house. It was impossible 
to keep the house clean even with the windows down. You could 
go to a window and look oil the sill and there would be enough dirt 
there in ten minutes to enable you to write your name plainly. My 
furniture was almost ruined. When I left that house I sent my 
furniture to an upholsterer to have it entirely renovated, cleaned out, 
taken apart and remade. I observed no effort on the part of the 
defendant to prevent the discomfort from which I suffered. I never 
entered the works nor observed any sprinkling of water to prevent 
dust. 


On cross-examination, the witness gave evidence as follows: 

I lived in the vicinity of the work about a year after it began. 
My house is not shown on the plat (which was on exhibition be¬ 
fore the jury). Neither the electric motors for the mixing plant 
emitted smoke. During the day, I did not closely scrutinize every¬ 
thing they did, as I was directing my attention to getting some 
sleep. The noises disturbed my sleep very much. I was at work 
at the Navy Yard from 12 o’clock midnight until 8 a, m. I was 
able to observe the smoke at night because of the lights oil the work 
and the lights of the city. I never made complaint to the com¬ 
missioners that the smoke law was being violated. I do not know 
what the company did with a view to lessening the amount of dust 
or keeping the noise down to a minimum. It may have done 
46 all that it could for all I know. 


On redirect examination, the witness gave evidence as 


follows: 

The power plant emitted light grayish smoke in the day time and 
dense black smoke at night. 


And thereupon further to maintain the issues on her part joined, 
the plaintiff produced Rose Purcell, who, being first duly sworn, 
gave evidence as follows: 

I reside at 412 New Jersey Avenue Southeast, almost opposite Mrs. 
Wynkoop. I know Mrs. Wynkoop very intimately and have had 
occasion to visit, her house ‘’almost daily for probably ten years. 
The work of construction on the tunnel was begun either before 
Christmas of 1908, or it might have been in 1904. I spent a night 
at Mrs. Wynkoop J s in September, 1904, when the work was going 
on, at a time when our house was crowded. I spent but one night, 
in the middle room, which had one window opening on an area 
way, and I was unable to sleep at all, because of the many noises. 
The mixing plant, the inclined railway, and the engines that came 
up were something dreadful. The noises consisted of the whistle, 
the steam, and the noise that an engine makes. They were shock¬ 
ing to the nerves. Previous to that time I was an almost daily 
visitor at Mrs. Wynkoop’s house and noticed the great amount of 
dirt, dust, smoke" and noise. The dust was something dreadful 
from the engine and the crushing machine, white dust and soot 
from the engine. I have been a visitor there since I spent the night 
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there. Most of the work stopped in the fall; some of it still con¬ 
tinues. We suffered at our house from dust, dirt and noise, espe¬ 
cially that of the steam shovel, which annoyed us dreadfully. Sleep 
was out of the question while it was running. 

On cross-examination, the witness gave evidence as follows: 

I have lived at 412 New Jersey Avenue continuously since the work 
on the tunnel was in progress. We did not at our house sus- 
47 tain so much inconvenience as I encountered at Mrs. Wyn- 
koop’s by a great deal. We live just across the street and 
probably one door south. Our front windows faced square 693, 
the scene of this work, and overlooked the corner of New Jersey 
Avenue and D Street, where the trench was being dug for the tun¬ 
nel. A great deal of dust from the excavation blew into our win¬ 
dows. Mrs. Wynkoop experienced more noise than we. She lived 
nearer to it. But the steam shovel annoyed us particularly. We 
could not sleep. The inclined railway was in front of our house, 
and of course it was all annoying. 1 never went into the grounds 
where the appliances were set up. I could sec the dust blowing from 
the crushing machine and the inclined railway. I saw it come from 
a westerly direction. I could see where it was coining from and 
where it was being made. You could see light dust and soot on the 
roof, and all over the ground, and at the back of Mrs. Wynkoop’s, 
and on her front steps. The soot certainly came from engines in 
that neighborhood. There was nothing else to cause it. 


Thereupon, further to maintain the issues on her part joined, the 
plaintiff produced Thomas T. Luckett, who, being first duly sworn, 
gave evidence on the subject of the rental value of plaintiff’s prem¬ 
ises, which evidence was stricken out by request of plaintiff’s coun¬ 
sel, with the consent of counsel for the defendant, as heretofore 
related. 

And thereupon the plaintiff rested. 

And thereupon, counsel for the plaintiff made the following ad¬ 
mission : 

“We admit that the Philadelphia, Baltimore & Washington Kail- 
road was authorized to build double tracks running along these 
certain streets but we have not admitted and cannot admit that 


this entire plant that has been described by witnesses for the plain¬ 
tiff was upon the right of way or upon its tracks at all, or has any 
connection with them so far as the location of their plant is con¬ 
cerned. 


“The Court: Do you admit that the tunnel on which the 
48 defendant was working was the tunnel provided for in the 
act? 

Mr. Douglas: Yes, sir, surely.” 

And thereupon the defendant moved the court, upon all the evi¬ 
dence and admissions in the case, to instruct the jury to return a 
verdict for the defendant, on the ground that the injury, if any, 
occasioned to the plaintiff by the alleged acts of the defendant was 
damnum absque injuria, and upon the further ground that there 
was no evidence upon which the jury could make an assessment of 
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damage and say what part of the plaintiff’s damage, if any, was 
caused by the defendant and what by other agency or agencies, 
which motion, after argument, was overruled by the court, for the 
following reasons : 

“The Court: In the consideration of the motion which is pend¬ 
ing in the case on trial, it seems to me that two propositions have 
to be borne continuously in mind: First, that the sovereignty is pos¬ 
sessed of the right of eminent domain inherent in the sovereignty, 
which means that everybody who owns real estate owns it subject to 
that easement, if it .may be called such, or at least subject to the 
right of sovereignty to appropriate it for public purposes, whenever 
the time comes, and which means, among other things, that with 
respect to necessary ways and avenues of commerce the individual 
property owner owns his property subject to the right of the gov¬ 
ernment exercised by a state to do whatever is proper to be done 
for the proper maintenance and construction of ways or avenues over¬ 
land or ways by water for navigation purposes. 

And right here comes the second question which seems to me to 
be important to be remembered, and that is the distinguishment be¬ 
tween the class of cases wherein by reason of a public work, or rather 
by reason of a nuisance and not necessarily a public work, an in¬ 
dividual does or does not sustain a damage that is different 

49 from the public at large. If we consider the question of 
ways, avenues, streets and the like, if it be an act of the 

sovereign with respect to the maintenance and improvement of the 
ways, it would merely affect the use of the public thoroughfare, so 
that the complaining party suffers what he claims to be a damage 
on account of the stoppage of his right of way to his property. That 
is a damage which he sustains only different in degree from that 
which the public at large sustains, because anybody who under¬ 
takes to go that way will meet with the same difficulty; and it only 
affects the real estate owner of the thoroughfare incidentally, be¬ 
cause he happens to own real estate. The injury itself, if it be an 
injury, results from the stoppage of the public avenue. 

Bearing these two propositions in mind, it at once becomes ap¬ 
parent that the Chicago case is one wherein the municipality, under 
the authority vested in it by the sovereignty exercised the right of 
eminent domain in the doing of what it did, and in exercising its 
right in that regard produced no physical contact with the property 
of the complaining party at all. It stopped up a public waterway so 
that he could not get to his wharf. If anybody had undertaken to 
use that river to go to any place they would have met with the same 
difficulty. They could not have gotten by it. So that, for two 
reasons, I cannot see that the Chicago case is on all fours with the 
case here: 

First, for the reason that that was the case of a municipality im¬ 
proving^ a public way and the property owner took his property sub¬ 
ject to its right to do that; and, secondly; there was no practical 
injury shown there which any other member of the public 

50 who had undertaken to use that way would not have sustained. 
It seems to me that the same reasoning applies to the bridge 
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case. It comes, at least, to the proposition that it has merely blocked 
a public thoroughfare or public avenue or navigable stream; and' 
in that sense the injury which the complaining party sustains is 
not one of physical contact with his property . in any way, but 
merely one which prevents him from getting to it.. 

In the case at bar none of these principles are involved. There 
is no use, in the first place, of a public way, and there is no exercise 
of power by a municipality. In the direct doing of the work by the 
sovereign, or any subordinate branch of it, it seems to me that it 
comes ultimately to this: Here is a case wherein the use of the prop¬ 
erty, on account of physical effect upon the property, is affected. 
Now, the value of any property consists in its use; or rather, I should 
say, to the extent that the use is physically affected to that extent its 
value, for the time being, is removed, and therefore taken, pro tanto 
to the same extent that it would have been if somebody had carried 
away a part of it. 

So that it seems to me to come, at last, to this proposition: Here is 
a case where a corporation by its operation, according to one phase 
of this evidence, if the evidence is susceptible of proving it, 
has produced a physical effect by physical contact with the 
property of another, which seriously impairs, for the time being 
at least,' its usefulness to the extent of affecting the value to the owner, 
for the time being. I cannot see that that is not a taking, pro tanto, 
of private property; although it is done under the license of the sov¬ 
ereign or of Congress; and yet that fact cannot go any further than 
the power the sovereign may have to grant the license. It 
51 seems to me that it is too well written in the fundamental 


law of the American states, both individually and collectively, 
that no branch of the government is big or powerful enough to take 
away the right of a citizen in his property without due compensa¬ 
tion for it. If the government itself could not do it, it could not 
authorize anybody else to do it. And so we must come ultimately 
to the proposition that here is a case wherein the operation of the 
machines of this railroad, under the direction of Congress, varying 
according to certain phases of the evidence in the construction of the 
work, constitutes a taking pro tanto of the private property of a. citi¬ 
zen. If that is the case, no such curt phrase as dawn inn absqua 
injuria can right the matter. The motion therefore will be over¬ 


ruled.” 

And thereupon the defendant reserved an exception to the action 
of the court in overruling the motion, on both grounds, which ex¬ 
ception was noted on the minutes of the court. 

And thereupon the defendant, through its attorney made proffer 
of certain evidence as follows: 

“Mr. Hayden: As I stated in my argument on Thursday, I had 
proposed to introduce evidence to prove that, under the acts of Con¬ 
gress, the Commissioners of the District prepared plans for the 
tunnels in question, and for the line of the Philadelphia, Baltimore 
and Washington Company’s track; that that plan involved the build¬ 
ing of a railway across square 693, as indicated on the plat on the 
black-board, at its northeast corner, the tracks running under- 
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ground; that those are plans made by the Commissioners of the 
District of Columbia; that after that, the Commissioners of this 
District issued a permit authorizing the Philadelphia, Baltimore and 
Washington Railroad Company to build this track and to build 
these tunnels in accordance with those plans. I have the permit 
ready to be produced and am ready to prove it. I am ready to pro¬ 
duce and prove the plans that were adopted and approved by 
the Commissioners of the District of Columbia for the tracks 
of the railroad company, I am further prepared to prove that 
the present defendant, the Filtration Company, after the 
52 issuance of the permit and the approval of the plans, 
entered into a contract with the railroad, by which it under¬ 
took to build the tunnels and adjacent portions of the tracks, in 
strict accordance with the plans of the Commissioners to which I 
have referred, and further that the company proceeded, under the 
general supervision of an engineer in the employ of this District, 
Mr. Femald, who was delegated by the Commissioners to take gen¬ 
eral supervision and see that the plans were carried out. I am pre¬ 
pared to prove that the company did this work under his supervision 
and that it met with his approval; that an inspector provided for 
by law was appointed by the Commissioners of the District of Co¬ 
lumbia to supervise this work during all its stages and passed upon 
and approved the work done by the defendant. I will further 
• show by an engineer of the Pennsylvania Railroad that it has ac¬ 
cepted the tunnels as constructed, in accordance with the contract. 
I will produce Mr. Williams of the Filtration Company, Mr. 
Farnum of the railroad company and Mr. Fernald of the Engineer 
Board of the District of Columbia, and a considerable number of 
other experts in such matters, to show that the plant set up by this 
defendant on square 693 was suitable for the purpose of doing the 
work required by the Act of Congress and specifically set out in the 
plans of the District and in the contract between the Filtration Com¬ 
pany and the railroad company; that the plant was calculated to pro¬ 
duce the smallest amount of noise and created the smallest amount 
of inconvenience to the residents of the neighborhood. I am pre¬ 
pared to prove that this defendant was guilty of no negligence in 
performing the work which, by its contract with the railroad com¬ 
pany, it had agreed to do, and which was required, and sanctioned 
by act of Congress. I do not want to needlessly take up the time of 
this court and jury; but I am prepared to produce evidence to prove 
all the facts I have mentioned. Those facts, as I take it, would come 
within the ruling of the Court, just made, denying my motion that 
the jury be instructed to render a verdict for the defendant. 
58 With the approval of counsel for the plaintiff, I submit to 
the court that I can prove these facts, and I believe matters 
would be expedited if the court would pass upon the relevancy and 
admissibility of such evidence now. 

The Court : Do I understand that you object to that proffer of 
proof? 

Mr. Douglas: Yes, I am willing to have it stated on the record 
that counsel offer this evidence, or make what is equivalent to an 
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offer of formal evidence, to save him putting the witnesses on the 
stand. 

Mr. Hayden: In other words, it is understood that my offer is 
to have the same force and effect as if I were to produce the papers 
mentioned and the witnesses referred to and their evidence should 
be excluded. 

The Court: You offer that evidence, there is an objection to it, 
and the objection is sustained. 

An exception is noted. 

Mr. Hayden: An exception is noted. 

The Court: I understand, of course, that the plaintiff is claim¬ 
ing no more than compensatory damages. 

Mr. Douglas: That is all, your Honor.” 

And thereupon the defendant, to maintain the issues on its part 
joined, produced the following witnesses, whose testimony tended 
to show that the work of the defendant made no more noise and cre¬ 
ated no more dust than such as were unavoidable in the careful and 
proper construction of the tunnels referred to in the declaration and 
that the noise and dust produced and created by the defendant in 
the prosecution of said work were not sufficient to impair the health 
of human beings or to injure property in the vicinity of the work: 
Elmer H. Brown, Charles Fernald, Dr. N. E. Webb, Amadeo L. 
Thomas, John H. Mills, James J. Overne, William Fitizhugh,. 
Thomas IJ. Lindner, Dr. Frank T. Chamberlain, Emma A. Dyer 
and Philip B. Bonde. 

54 Thereupon defendant, by its counsel, moved the court to 

require the plaintiff to announce whether she claimed damages 
as alleged in the second count of her declaration, and if not, to 
strike out said count. Whereupon the plaintiff by her counsel stipu¬ 
lated and agreed that she would ask no recovery under the said 
second count but would confine herself to the first count, without, 
however, striking the second count from the declaration; to which 
’he defendant by its counsel agreed. 

The Court : The jury may be instructed then that there is no re¬ 
covery under the second count. 

And thereupon the defendant, in order further to maintain the 
issues on its part joined, produced Richard C. Carter, who being 
first duly sworn, gave evidence as follows: 

My name is Richard C. Carter, residence 411 New Jersey Avenue, 

S. E., next door to Mrs. Wynkoop, age 49, occupation machinist. I 
have been living in Washington since May 1904, working for the 
New York Continental Jewell Filtration Company on the Pennsyl¬ 
vania Railroad tunnels. I and my family have experienced no 
annoyance from the operation of the company’s plant. The loco¬ 
motives of the Philadelphia, Baltimore & Washington Railroad ran > 
Into our yard right up to the inclined railroad or trestle. 
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55 And thereupon the defendant to maintain the issues on its 
part joined, produced Edward G. Williams, who being first 

duly sworn gave evidence as follows: 

My name is Edward G. Williams, age 41 years, residence 215 
North Capitol Street, occupation, resident engineer and general man¬ 
ager for the New York Continental Jewell Filtration Company. I 
have lived in Washington since the latter part of July 1903, engaged 
ias manager for the tunnel work for the company. 

“Q. Mr. Williams, in accordance with what plans were the tunnels 
you have mentioned constructed by the Filtration Company? 

Mr. Baker: Of course we object, your Honor. 

The Court : That is one of your formal questions, is it? 

Mr, Hayden: Yes, sir. 

The Court: The objection is sustained. 

Mr. Hayden: I note an exception. 

I will state on the record that my object in asking that question is 
to show that the plans followed in the construction of the tunnels 
were appioved by the Commissioners of the District of Columbia 
pursuant to the Act of Congress, and that the work was done in ac¬ 
cordance with those plans. 

By Mr. Hayden : 

Q. Mr. Williams, I hand you a permit issued to the Philadelphia, 
Baltimore & Washington Railroad Company by the Commissioners 
of the District of Columbia on September 10, 1903. Please state 
what, if anything, you know about it. 

Mr. Baker: We object, upon the same ground. 

The Court : The objection is sustained. 

Mr. Hayden : I note an exception. 

56 By Mr. Hayden : 

Q. Herewith I hand you a permit issued by the Engineer Depart¬ 
ment of the District of Columbia to the New York Continental Jewell 
Filtration Company, under date of June 6, 1904. Please state what, 
if anything, you know about that paper. 

Mr. Baker: We object. 

The Court: The objection is sustained. 

Mr. Hayden: I note an exception. 

May it please the Court, I offer in evidence the two permits to which 
I have referred in the recent questions. 

Mr. Baker: The same objection. 

The Court: The objection is sustained. 

Mr. Hayden : I note an exception. 

By Mr. Hayden : 

Q. Mr. Williams, herewith I hand you a contract appearing to 
have been executed by the Philadelphia, Baltimore & Washington 
Railroad Company and the New York Continental Jewel Filtration 
Company on December 10, 1903. Please state what, if anything, 
you know of this.” 
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And thereupon plaintiff, by her counsel, objected and the court 
sustained the objection. 

Mr. Hayden: “I note an exception. I offer to prove that this 
contract was duly entered into by the parties mentioned, and covered 
the work complained of in this case.” 

And thereupon the witness continued his testimony as follows: 

The work consisted in the construction of a tunnel from the inter¬ 
section .of New Jersey Avenue and D Street southeast to the north 
side of D Street northeast. The plant consisted in a steam shovel 
which conducted the operations in what is called the cut and cover 
system. That is, the tunnel was made in open trench to B street 
southeast, and the balance of the work was done underground in a 
driven tunnel. The operating plant consisted of two steam locomo¬ 
tives, dinkey locomotives, and six electric locomotives. They 

57 were never all in operation at the same time. After the elec¬ 
tric locomotives were put in operation, the steam locomotives 

were taken off. There were fourteen cars, I think, operating and 
moving dirt from the tunnel, and some small cars which were carry¬ 
ing concrete buckets back and forth—some small flat cars. The dirt 
was hoisted up an inclined plane, where it was dumped into larger 
cars, from which point it was taken by the railroad to the point of 
disposal. There was a concrete plant for the mixing of concrete for 
the tunnel work, which was operated electrically, by electric motors, 
and there was an air compressing plant which furnished air for the 
operation of the steam shovels in the tunnel. There were probably 
an average of three or four stationary hoisting engines in operation 
in the ground during the construction of the work. I think that 
practically covers the ground. 

The steam shovel began work near the intersection of New Jer¬ 
sey Avenue and 1) Street, and proceeded in a northerly direction 
to the south side of B Street, beginning its operations about April 
of 1904. It was in operation from the point of starting up to B 
Street for about six months. The distance is in the neighborhood of 
seven or eight hundred feet. The cut was too wide for the steam 
shovel to take it out in one cut, and I think it went through there 
three times, being in the immediate vicinity of New Jersey Avenue 
and D Street, about two weeks each time, or about six weeks in all. 
I do not know the exact time it was at any one point The princi¬ 
pal noise from the steam shovel was caused by the exhaust, which 
was a puffing noise It exhausted into the stack, of the shovel, which 
muffled it to some extent. There was also the noise of the friction 
chain over the sheave. It was not a loud noise, and probably could 
not be heard 100 feet away. Our office is at 23 D Street, Southeast. 
I never heard the working of the steam shovel there. I never 

58 noticed dust from the operation of the steam shovel. The 
material in which it worked was on the surface, a mixture 

of gravel and clay, and below the surface, clay and white sand, 
almost entirely clay. . There was a large amount of water in it. 
We were pumping about 20,000 gallons an hour continually after 
the work began. The material was practically saturated, and it was 
impossible for it to give off dust. The electric engines made no 
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smoke. I never saw any dust from the operation of the cars on the 
inclined railway. The material was wet. The cars were simply 
dumped and the material fell by gravity on the chute, I never 
saw any dust from the operation of that portion of the work. The 
materia] was taken from the point where it was dumped to the point 
of disposal by standard gauge steam engines, operated by the rail¬ 
road. They burned soft coal, and gave out the same smoke that any 
engine makes in operation. When the shovel was operated by 
steam there was smoke connected with it such as any engine makes 
under similar conditions. We used what is known as Huntington 
coal. It is a semi-bituminous coal. The mixing plant consisted 
of two concrete mixers which were operated electrically by 60 horse 
power motors. They were known as the Smith mixer, consisting 
practically of two cones placed base to base with a small opening 
at each end, one for the admission of the material and the other for 
its discharge. It is a steel machine. The material was brought in 
from storage piles and placed in bins over the mixers, from which 
it was fed bv gravity to the machines. The building was an en- 
closed structure. As soon as the material was admitted to the mixer, 
it was saturated with water. In the mixing process no dust was 
produced that got outside the building, because of the water that was 
admitted. The crushed stone was brought from storage piles outside 
on a belt, and was elevated by buckets into the bins over the mixers. 
The crushed stone was technically known “as without dust.” That 
is in the process of crushing, the dust was screened out and used 
separately, but there was a small amount of dust in the stone. 
59 The dust I noticed in connection with the plant came from. 

the stone. I have seen a small amount of dust at times from 
that. I saw the dust around the mixing plant, but never in our 
office, which is about ‘200 feet from the mixer. It is a trifle nearer 
than Mr. Wynkoop’s house. The bucket elevator made a noise 
which could be heard 200 to 300 feet away. We could hear it in 
the office. It was a very faint noise, but could be heard if any one 
were listening for it. The principal noise connected with the com¬ 
pressor was that of the handling of coal and a slight vibration of 
the compressed air as it entered the receivers. I never noticed more 
than a very small amount of smoke from it. The smoke consumers 
worked very satisfactorily. The smoke consumers were used 
throughout the work day and night. The compressor plant con¬ 
sists of three boilers, the air compressor, and a pipe line leading 
from the air compressor to the tunnel, which supplied air to the 
shovels. Such a machine would be prejudicially affected by dust 
from broken stone or sand. The air is taken in bn the outsicle. It 


is drawn into the air compression cylinder, and any considerable 
amount of dust entering would cut out the interior of the cylinder 
and destroy the effectiveness of the machinery. We experienced no 
difficulty with dust in the cylinder. The compressor was about 100 
feet from the mixer, or about half the distance between the mixer 
and Mrs. Wynkoop’s house. The concrete mixer started in June, 
1904, and was operated until September, 1906. The air compressor 
started in 1905, and was operated up to September. Besides the 
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large locomotives that came to carry away material, a large number 
of freight engines operated by the Philadelphia, Baltimore Railway, 
came into square 693 in proximity to plaintiff’s property. I sup¬ 
pose an average of about three of those locomotives came there daily 
to deliver freight, during the entire period covered by this work. 

On cross-examination, the witness testified as follows: 

60 The freight engines made the noise that any engine makes 
ordinarily. It was no more disturbing to me than other 

noises. I had no annoyance from them. They made no dust beyond 
soot and smoke I did not notice them. There was a considerable 
amount of smoke from them. They came up a steep grade there 
and had to work hard to get up and get their cars in. In coming 
up the grade they were approaching the plant. If the velocity of the 
train is greater than that of the wind, the smoke will be driven 
back. In leaving, they went down grade. They came to within 
50 feet of the mixer and within less than 100 feet of our office, and 
within 25 feet of the inclined track. The earth hauled out on the 
incline was in part yellow and in part gray and brown; clays of 
different colors. The cars were made of wood and were operated in 
all seasons. They became more or less covered with dirt, which 
would drop off along the track more or less. It very seldom got dry. 
As a general thing the cars were saturated with water. There was 
a small amount of drv material excavated from the surface, but it 
extended a very short distance. We owned 14 cars, but the maxi¬ 
mum used in that dirt service was 8. We had a repair shop down 
on Canal Street near the compressor, furnished with power from 
an electric motor, which was not run by power from the 
compressor. We had two dinkey engines run by steam and 
burning a semi-bituminous Huntington coal, about half way be¬ 
tween hard and soft coal. It makes smoke and soot to some extent. 
The cars made the round trip in about ten minutes, or about six trips 
per hour for each engine. We used two cars, or, very rarely three, 
coupled together. They made some noise. I never observed that 
a train on a trestle, or a train on narrow gauge road, makes more 
noise than an ordinary train on the surface of the ground. The 
prevailing color of the dust from the mixer was a bluish gray. If T 
found such dust in a house 200 feet distant I should ascribe it to 
the plant. I never saw any dust from the sand. I have 

61 been engaged in this line of work for 19 years, and am ac¬ 
customed to the noise of plants of this sort. I am not ac¬ 
customed to dust and should notice it. Dust never reached our 
office. The water was applied to the material as it entered the mixer. 
One or two carloads of stone came in showing a* large amount of 
dust, and we sprayed that material before elevating it. We housed 
the compressor to protect it from the weather. The dust which 
could have hurt it would have reached it whether housed or not, if 
it was dust which came in through the tube into the interior of the 
cylinder. The tube, which is about 4 inches in diameter is the 
only place where the dust would do any damage. The machinery 
is cleaned from time to time, which tends to prevent dust from doing 
damage. I am still with the company. 
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And thereupon the defendant rested. 

This was all the evidence offered on behalf of either party. 

And thereupon the plaintiff prayed the court to give the follow¬ 
ing instructions to the jury: 

1. If the jury find from the evidence that the defendant has been 
engaged in carrying on certain construction work near the residence 
of the plaintiff and in connection therewith caused offensive odors, 
cement, sand, dirt, dust, ashes, cinders and smoke, or any of them, 
to enter the windows and doors of plaintiff’s residence, and spread 
and diffuse themselves over and through the same, or over and 

through the yards and enclosures appurtenant to plaintiff’s 

62 residence, to the injury either of the wall paper, paintings, 
furniture or other contents of plaintiff’s house, or to the in¬ 
jury of the plaintiff’s health or to her substantial discomfort, or 
that said construction work was carried on by the defendant day 
and night and caused loud, rumbling or agitating sounds and 
noises which diminished the peace and quiet of plaintiff’s dwelling 
house or caused injury to her health, or substantial discomfort, then 
the plaintiff is entitled to recover, provided the jury find that said 
injury occurred within three years from February 1st, 1906. 

2. The actual amount of pecuniary loss to plaintiff is not neces¬ 
sarily the rule of damages in an action like the present. In estimat¬ 
ing the amount of compensation to the plaintiff for the injury, if 
any, found to have been sustained by her, the jury shall determine 
the extent of the injury and the equivalent damages in view of all 
of the circumstances of said injury to said plaintiff; of injury to her 
health, and the pain, suffering and discomfort which she suffered; 
of interference with the uses to which her property was devoted and 
of all other particulars, if any, wherein the plaintiff is shown to have 
been injured during said period, for which under the instructions 
of the court said plaintiff is entitled to recover. 

3. If the jury find from the evidence that the lot on which is 
located the house of the plaintiff abuts in the rear on a certain alley 
which at the time of the acts complained of was one of the public 
alleys of the city of Washington and furnished a means of communi¬ 
cation between plaintiff’s house through the rear thereof to Ivy 
Street, which was the only means of access to the rear of her dweli- 
ing house, which she had the right to use, and that the said alley 
was used by the plaintiff and members of her family and by col¬ 
lectors of garbage and other refuse and deliverymeu and 

63 others for the purpose of entering and leaving plaintiff’s 
house from the rear, and for the purpose of delivering coal 

and various other articles to plaintiff’s house, and that the defendant 
the New York Jewell Filtration Company obstructed and closed one 
end of said alley by reason of which plaintiff was injured, then the 
jury will consider the extent of such special damages to plaintiff in 
making up their verdict. 

And thereupon the court refused to grant all of the plaintiff’s said 
prayers, to the refusal of each of which prayers for instruction the 
plaintiff then and there prayed an exception, which exception in 
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each case was allowed her, and the same and all of the said excep¬ 
tions were duly noted on the minutes of the court. 

And thereupon the defendant prayed the court to give the follow¬ 
ing instructions to the jury: 

1. The jury is instructed to render a verdict for the defendant. 

2. The jury is instructed that the plaintiff can recover no damage 
under the second count of her declaration. 

3. The jury is instructed that, on the evidence by her adduced, 
the plaintiff cannot recover damages in this action for anything ex¬ 
cept physical inconvenience suffered by her, in consequence of the 
defendant’s work complained of. 

4. The jury is instructed that in this action the plaintiff cannot 
recover damages for inconvenience or annoyance which members of 
her family may have suffered in consequence of the grievances 
alleged in her declaration. 

5. The jury is instructed that the defendant, in common with the 
rest of the public, was entitled to use the streets and alleys of the city 
of Washington, including the alley referred to in the declaration, 
for the transportation of materials and the like purposes for which 
streets and alleys are customarily used. The plaintiff cannot recover 

for the grievance alleged in the third count of her declara- 
64 tion, even though she may have experienced delays or incon¬ 
venience in consequence of increased traffic in the said alley, 
due to its use by the defendant. 

6. The jury is instructed: The plaintiff cannot recover in this 
action unless she proves to your satisfaction that she or her property 
sustained special damage in consequence of defendant’s work done 
in and about the construction of the tunnel referred to in the decla¬ 
ration. Special damage occurs where a person is damaged, in a 
manner, different from his neighbors and the public at large. Where 
a person is affected in the same way as his neighbors and the rest of 
the public, though to a greater extent than others, the damage is not 
special. 

And thereupon the court refused to grant the defendant’s said 
prayers numbered 1, 3, 4 and 6 and granted the said prayer num¬ 
bered 2 by consent of the plaintiff and granted the said prayer num¬ 
bered 5, to the refusal of each of which prayers for instruction, num¬ 
bered 1, 3, 4 and 6 the defendant then and there prayed an exception, 
which exception in each case was allowed it, and the same and all 
of the said exceptions were duly noted on the minutes of the court. 
And to the action of the court in granting defendant’s said prayer 
numbered 5, the plaintiff, by her counsel, then and there prayed an 
exception, which exception was allowed, and the same was duly noted 
on the minutes of the court. 

And thereupon the court instructed the jury as follows: 

Gentlemen of the jury, the court, will point out to you the rules 
of law which determine the rights of the parties in this case, and on 
which it will be for you to decide the facts of the matter upon the 
evidence which has been brought before you. 

First, concerning the question of the alley: As Congress has 
the power to open streets in any locality fit for streets, in its judg- 
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ment, so Congress has the absolute and unqualified right to 
65 close any public street that it may see fit to close, and no 
property owner can complain about it. Inasmuch as the alley 
was closed by virtue of an Act of Congress, and inasmuch as Con¬ 
gress, if it thinks fit to close a public street, could delegate the right to 
physically close it to some other person without imposing liability 
upon that person, there can be no recovery against this defendant by 
reason of any damage which the plaintiff may have sustained by 
reason of the closing of the alley. 

Now, as to the doctrine which determines the general question of 
the plaintiff’s right to recover: There is a characteristic of the case 
which may be taken for granted, as follows: The company was en¬ 
gaged in doing a temporary work which would result in 
the permanent establishment of that which was lawful; that 
is to say, a tunnel for this railroad to run its trains through. 
The right, therefore, of the plaintiff to recover against the defend¬ 
ant for the doing of that temporary work depends upon those con¬ 
siderations which determine the right of any property owner to use 
his own property in any way he may see fit. The general rule of 
the law is thus: That any property owner may operate upon his own 
property in any way that is not unreasonable, and if his operations 
are not unreasonable, even if an adjacent property owner is in¬ 
juriously affected, he has no right to recover damages. But those 
general terms have no significance which would enable you to de¬ 
cide this particular case, and I will put it in a way which will at once 
appeal to you, as follows: If a man so operates upon his own prop- 



general terms have no significance which would enable you to de¬ 
cide this particular case, and I will put it in a way which will at once 
appeal to you, as follows: If a man so operates upon his own prop¬ 
erty as that he affects the financial value of his neighbor's property., 
then that settles the question as to whether or not his operation has 
been reasonable, for if he does operate in such a manner as to 
affect the financial value of his neighbor's property, either perma¬ 
nently or temporarily, then that operation is unreasonable in the 
very fact that it does inflict a financial loss upon his neighbor. 

You see that at once draws a line of discrimination between 
6G a ease of mere inconvenience which the neighbor has sus¬ 
tained and a case of such a nature as that he is entitled to a 
recovery. If the neighbor is merely inconvenienced by the tem¬ 
porary work, and is not damaged in a financial way with respect 
either to his personal property or to his realty, then he cannot re¬ 
cover for that mere inconvenience; but the moment the incon¬ 
venience proceeds to the point of affecting the financial value of his 
property, either with respect to its use—that is to say, its rental 
valuo for the time being—or with respect to its permanent value, 
then he has a right to recover to the extent that he has sustained that 
financial loss. 

Considering in detail the various items of claim, you will con¬ 
sider fust with respect to damages to the property, and afterwards 
that damage which concerns the claim that the plaintiff’s health has 
been damaged. 

Two classes of property are involved, the real estate, and the furni¬ 
ture or personal property in the house. You will have to decide 
from tho evidence whether or not property of both kinds, that is to 
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say, the realty and the chattel property, was so affected by these 
operations, by the smoke, dust, soot, and the like, as that its financial 
value was deteriorated. If it was, to that extent the plaintiff would 
have the right to recover. The rule which determines what 
the measure of recovery shall be with respect to chattel property is 
this: If the value of the chattel property, or any of it, or all of it as 
the plaintiff claims, was deteriorated in financial value, then the 
measure of recovery in that regard would be the difference between 
the value of the property as it was before the damage was occasioned 
to it, and its value as deteriorated. 

With 'respect to the consideration of the question whether the plain¬ 
tiff be entitled to recover for injury done to the real estate, 

67 there are two natures of damage which real estate is susceptible 
of suffering. One is the damage occasioned by direct actual 

physical contact with the real estate, which may be illustrated by a 
case where dust and soot would settle upon it and destroy its value in 
part. The other nature of damage that real estate is susceptible of 
suffering from temporary work of this kind is a damage that does 
not come from any physical contact with the real estate, but a damage 
which is sustained by decreasing, for the time being, the financial 
value of the use of the real estate; that is to say, by affecting its 
rental value for the time being. 

You will have to consider those two items separately. If you find 
there was any physical contact of dust, smoke, or the like, with the 
house, or parts of it, the wall paper, painting, etc., then the measure 
of the damage for that sort of injury would be the cost of restoring 
the house in those regards to as good a condition as it was before the 
injury was done to it. 

If you find, with respect to the other situation, that there 
was for the time being a financial depreciation in the value 
of the use of the property—that is, of the rental value of the 
property—then the measure in that regard would be the difference 
between the rental value without the carrying on of the improve¬ 
ments and the rental value as it existed at the time the improvements 
were under way. 

Concerning all those items which deal with damages to property, 
whether real or personal, you must find a basis for their ascertain¬ 
ment in the testimony of witnesses upon the point. That matter is 
not one which is left to the unguided judgment of a jury, but is a 
financial question, which must be determined by the jury from such 
evidence as enables them to say that they are passing their judgment 
as to the amounts upon the testimony of witnesses upon the 

68 point; unless there is that sort of testimony in the case 
which you feel justifies you in making an assessment con¬ 
cerning particular items of damage to physical property, then you 
are not at libetry to award in that regard anything more than 
nominal damages for such items. 

Proceeding, then, to the consideration of the other and only re¬ 
maining question, as to whether or not the plaintiff has sustained 
such injury to her health as enables her to recover: You have al¬ 
ready seen that there can be no recovery by one property owner 
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against an owner operating on adjoining property unless the use 
which the second is making is an unreasonable use; the criterion 
being, as I have already said, whether the use has affected the finan¬ 
cial value or occasioned a temporary financial loss to the first owner. 
So that unless you find it was that kind of a use which the defend¬ 
ant was putting this plant to, there could not be a recovery in 
favor of the plaintiff for loss of health, if she sustained it; because 
you would be met with the proposition that the use the defendant 
was proceeding to put the property to was a reasonable one. 

But if you find, according to the considerations I have already 
pointed out, that the operation of the plant by the defendant oc¬ 
casioned, for the time being, a financial depreciation in the value of 
the property of the plaintiff and its use, and find further that those 
operations impaired her health, then she would be entitled to re¬ 
cover for that impairment of health. She would not be entitled to 
recover any separate item for mere discomfort in the use of her house, 
because that is included in the question of rental value, the value 
of the use of the property. 

When you come to consider, if you find any necessity for it, 
the amount of damages, if any, which she has sustained by reason 
of impaired health, that is a question which the law leaves abso¬ 
lutely to the judgment and discretion of a jury, because 
69 there is no way in which it can be proved in figures by wit¬ 
nesses; and on that point you must look for your guide 
only to the honest judgment that your minds entertain upon the 
question of the amount. 


And thereupon defendant, by its counsel, reserved an exception 
to that portion of the charge in which the court advised the jury 
with reference to the law governing the use that an owner of prop¬ 
erty is entitled to make of it, and also to that portion of the charge 
which related to the right of the owner of property to recover in 
the event of the diminution of its rental value because of the acts 
complained of; and also to that portion of the charge which dealt 
with a property-owner’s right to recover in the event of financial de¬ 


preciation in the value of the property. 

Be it further remembered that each of the separate and several 
exceptions taken by counsel for the defendant to the pilings of 
the court during the progress of the trial and the exceptions taken 
by counsel for 1 the defendant to the instructions and charge of 
the court to the jury upon the whole evidence, the substance of 
which whole evidence is included in this bill of exceptions, as herein 
set forth, were so taken by counsel for the defendants then and 
there,* separately and severally before the jury retired to consider 
of their verdict, and said exceptions were then and there sepa¬ 
rately and severally noted on the minutes of the justice presiding 
at the trial, and counsel for the defendant then and there prayed the 
court to sign and seal this bill of exceptions, to have the same force 
and effect as if said exceptions were separately and severally set 
forth in a separate hill of exceptions, and, at the request of coun¬ 
sel for the defendant, the same is accordingly signed and sealed 
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and made part of the record in this cause now for then, this 5th 
day of February, 1907. 

DAN THEW WEIGHT, Justice, [seal.] 

Settled by consent. 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff. 

JAMES II. HAYDEN, 

Attorney for Defendant. 


70 Designation for Transcript. 

Filed February 6, 1907. 

In the Supreme Court of the District of Columbia. 

Law. No. 48369. 

Mary E. Wynkoop 
vs. 

New York Continental Jewel Filtration Company. 

The defendant designates the following portions of the record to 
be included in the transcript of record on appeal: 

1. Declaration. 

2. Pleas of defendant 1 and 2. 

8. Joinder in issue. 

4. Leave to amend declaration; amendment to declaration, dis¬ 
missal as to defendant P. B & W. R. E. Co. 

5. Bill of exceptions, with tender thereof. 

6. Memorandum of verdict. 

7. Motion in arrest of judgment, and order overruling same. 

8. Judgment. 

9. Notation of appeal and filing of bond. 

JAMES II. HAYDEN, 
Attorney for Defendant . 

Service of the foregoing designation is hereby acknowledged this 
5th dav of February 1907. 

DOUGLAS & DOUGLAS, 

Attorneys for Plaintiff. 


71 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 70 inclusive, to be a true and correct transcript of the record 
as per directions of counsel herein filed, copy of which is made part 
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of -this transcript, in cause No, 48369 at Law, wherein Mary E. 
Wynkoop is Plaintiff, and The New York Continental Jewel Filtra¬ 
tion Company, et al., are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of February, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN E. YOUNG, Cleric. 

Endorsed on cover: District of Columbia supreme court. No. 1757. 
The New York Continental Jewell Filtration Company, appellant, 
vs. Mary A. Wynkoop. Court of Appeals, District of Columbia. 
Filed Feb. 14, 1907. Henry W. Hodges, clerk. 




